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~ 313-T<r ¥R° '>flc:tlfclcl ~ (~-I) &RT -qrfu,
Passed by Shri. Abhai Kumar Srivastav, Commissioner (Appeal-I)

Assistant Commissioner, ~~~,A'bad-1 IDxT 'G'llfr ~ ~ x:f
96/AC/Dem/2008 Rt: 31.12.2008 fora
Arising out of Order-in-Original No.96/AC/Dem/2008 Dated : 31.12.2008 issued by
Assistant Commissioner, Central Excise, Divi.-I11, Ahmedabad-I

ti' (3.ILJ"l&lcfidl cflT ~ ~ '9"dT Name & Address of the Appellant/ Respondent
M/S. MEGHDOOT SILK MILLS PVT.LTD.

Ahmedabad
al{ anfk za 3r4le 3mer rials rjra a it as sa on2r uf zenRenf ft

sag ·T; gem 3f@rh at ar#la ur gnteru 3m4a I4n ##IT % I
Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way :

1Tffif mcnN cflT TRTlffUT~
Revision application to Government of India :

(1) ah 3ql& zca of@nu , 1994 cBl" 'clRf rn ft aalg n mrii # a i qatr nr 'cfil"
'31'.f-'clffi * >fl1:f!i~ * 3tcfr@ g7terut 3ma aefl r,aa, fa rianrau, lua f@+T,

✓O- atft ifGr, Ral qa, iea mrf . .=rt ~ : 110001 'cfil" cBl" ~ ~ 1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) · "lfl'°~ l=ffc1 cBl" 'i3lR #me a #tzar~ mrzar fa#t srusrm za 3rzr nrqa if ?:ff ~
quern aw auerm ura sqf i, za fa8t srusrn zu Tuer i ark az fat arr
iza fa8 vsrn atmt #Rhu hr+ g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(a) qa a are Rh4z u veer Ruffa mr u zu ma # Raf4for uitr zca a
l=ff&l" l=R 3qr<a zc RR mi it sna are fa#t lg zmr qr # PJ;qrfaa 'g-1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

() zuf zea yr Rau Rn 'l:rfm cfi <fIB"{ (~ m 'l-'J:CR <ITT) Fl"lfRf ~ 7f<TT 11@ ir I
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TIWf~ cifr 00llctrl ~ cB" 'T@R cB" ~ ull" ~~ l=fFlf cifr llt ~ 3ITT "Q"fT ~ ull" ~
tTm "C;cf f;n:r=r cB jc'IIRlcb ~. 3rcfrc;r cB" m i:rrfur m ~ 1R zn qrfa arf@fr (i.2) 1998
Irr 109 err fgar fhg rs

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3ri:frc;r) f.-ll!l-llcJC't"I, 2001 °$ f;n:r=r 9 c5 3fa.fa fclf.-lfcf13c !JCf-5f "fffillT ~-8 if m~
i, hfa ark # IR 3mar hf f#a h ra # ft er-arr vi r4la amt #l at-at
qRii # mer 6fr 3ma fhzn ult aRgi Ur Tr all <. l qzrfhf aiafa err 35-g a
~~ i:ifl" c5 'T@R c5 x-fWf c5 W2:f iTJITT-6 ~ cifr >fffi '4'f ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under Q
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~~ cfl W2:f \i'f"ITT "ftc;rr;=r xcb"l, "C!cn ~m <TT '3x-ffi q;i:r "ITT ID m 200/- ~ 'T@R
qfJ- ~ 3ITT ~ "ftc;rr;=r xcb"l, "C!cn ~ "fl" "G'llTctT ir ID 1000/- #1 #)a 4Tar #t urt

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#ta zrca, €tr uraa zyc vi vara srfl4tr mrznff@raw cfl >I"@ 3fifrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€hr Unga yea 3rf@nm, 1944 cifr tfffi 35-#1"/35-~ cfl 3lc'llld:- 0
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) qvffasr qcniaaiif@era ft ma #t zgc, atala zyc vi hara or4lq urznrf@raw
al fasts )fear #z da i. 3. 3TR. cfl. ~. ~~ "cbl" "C;cT

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(d) saaffa uRa 2 («)a i aag arar srarar at sr@ca, 3r4it # mm fr gen, ft1
snrar zyc gi hara 3r4l#a nrznf@raw1 (free) c!fl" tflt-cr=r ~ tj'roo, 3li5l-lctlcillct if 3TT-20, ~
#e Rua a4roe, ?afta, '1li5l-lctlcillct-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) tr swrr yea (sr@a) frat, 2oo1 t err o sinfa qua z.g- # fuffa fag 31IT
~~cifr ·llt 3Nlc'f cfl fcRiia 3r4ta fag ·g 3mar at ar Raif Rea ui su ye
at mi, anui at it 3Tix "C'l1Tfm TIT #fr 6; s rg zaT '3x-ffi q;i:f t agi q, 100o/- #h ?Gr#t
ii.fr l usi snr zye #t mi, an at 1=fT1T 3Tix "C'l1Tfm +TIT 4ffg 5 GT z 5 TI Tq "ITT ID
~ 5000/- #ha ?ur#t zhftt ui sq zyca t mi, anu st 1=fT1T 3Tix "C'l1Tfm 1f<TT ~~ 50
'C'l"ruf m '3x-ffi "G'lflcff t %i ~ 10000/- ffl° ' , xftlx-c.tx c5 rfPl "fl"
a1fa an rue a i viir #t ur?ti u rue ndG~ta aa at
Ira1 al &t uifa qrznf@raw #t c\'to ft-l1.Rf t I

I
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuft ga 3r?gr i a{ per mazii at mar @hr at re@ta ea sir a fg sh arrr sufaan fu ur arR; ga za ±ha g; ft fas far ut arf aa a fu zrsnferf 3rfl#ta
mzmf@raw1 l v 3r@a n#tr ant at ya mdaa fhu unrat &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4)

(5)

urn1cazu zycen 31f@fm 1g7o zen visit@ at rgqR- a aiaf feifRa fag rur arr 3rd zu
Te 3mgr zrenfe,fa Rufu qTf@rant arr?r i r@ta #t van IR R 6.6.so ha a z11rau yea
Rea amt 3ht a1Ry [

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

<a it if@ermat at iaur a4 a fa#i al sit f zn 3naff fut urat ? itv yen,
ala naa yea vi hara arf)Rt1 nznf@raw (aruffafe) fr, 1982 if frrl%TI % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr yea, sr are gc vi @ara or@lat1 nznf@raw1 (free), a uR 3r4litm
aaczr7iar (Demand)i is (Penalty) ql 1o% qa sm aar 3rf@art I graifa, 3if@raaaras# 1o mils
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

#sc&tar3er gra 3iltarah3iai, rf@ztar "afar Rt ziar"(Duty Demanded) --> •

(i) (Section) is 1up ahasfefa f@r;
O (ii) fanard#fez #r f@r;

(iii) rdz 3#fezfria4era 6 has 2an uf.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr ca& zr 32r # vf 3sf qfrawr h mer szi area 3rrar erca za avg farfa zt ii fa
ng rs # 10% 3a1arc r ail szi #a avg Raaff@a zt aa auz a 10% 2raarcu #Rt st at ]

.:, .:, .:,

In view of above, an appeal against this order shall lie before t · · -· ent of 10%
of the duty demanded where duty or duty and penalty are in dis re penalty
alone is in dispute." ..
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ORDER-IN-APPEAL

F.No.V2(52)48/Ah6-1/2016-17

Mis. Meghdoot Silk Mills Pvt. Ltd., Plot No. 302/1, Phase-II, GIDC, Vatva, Ahmedabad

(hereinafter referred to as the appellant) had filed an appeal on 3.3.2009 along with stay

application against OIO No. 16/AC/Dem/2008 dated 29.12.2008, passed by the Assistant

Commissioner, Central Excise, Div. III, Ahmedabad-I (hereinafter referred to as the "adjudicating

authority").

2. Briefly stated, the facts are that the appellants are engaged in the manufacture ofprocessed

fabrics falling under Chapter 54 and 55 of Central Excise Tariff Act, 1985; that they had failed to

discharge their duty liability by the stipulated date as per the Annual Production Capacity

determined under Section 3A of the Central Excise Act, 1944 [hereinafter referred to as the Act]

for the months from July, 2000 to February, 2001; that subsequently the appellant paid the

outstanding duty of Rs. 14,84,000/- along with interest; that as the appellant had failed to pay the

duty by the date specified in sub-rule (3) of rule 96ZQ ibid, a show cause notice dated 8.10.2002

was issued proposing imposition of penalty equal to the amount of duty outstanding from them at

the end of months from July, 2000 to February, 2001; that the Adjudicating Authority vide the

impugned order confirmed the imposition ofpenalty ofRs.14,84,000/-.

3. Aggrieved, the appellant filed this appeal along with stay application for dispensing with

the condition of pre-deposit of the amount of penalty during the pendency of appeal. The appeal

has been filed mainly on the ground that they could not deposit the amount of duty in accordance

with the time schedule prescribed under rule 96ZQ, because of stringent financial crisis. The

appellant feels that such harsh penalty ought not to have been imposed as there was no suppression

of facts or any ill intention on the appellant's part; that there is no loss of revenue to the

government as they had paid the duty with interest before issuance of the show cause notice. It is

further argued that the proceedings were initiated after the rule 96ZQ and section 3A were omitted

without any saving clause.

4. The appeal was kept in call book since the department had filed an appeal before the Apex

Court on an identical issue against the decision ofHon'ble High Court ofGujarat [in SCA No.1984

of 2002] in the case of M/s. Krishna Processors [2012(280)ELT 186 (Guj.)]. As the Hon'ble

~ preme Court, has decided the issue, the appeal stands retrieved from the call book.
%

5. A personal hearing in the matter was held on 13.7.2016. Shri P.G.Mehta, Advocate

appeared along with Mr. Pradip H. Bosmia, Director and tendered a written submission dated

13.7.2016 submitting, inter alia, that in respect ofduty liability ofRs. 5,77,000/- the cheques were

deposited on or before the due date. They have also relied on the judgment ofHon'ble High Court

in the case of M/s. Krishna Processors approved by Hon'ble Supreme Court in the case of Shri

Bhagwati Steel Rolling Mills V/s. CCE [ 2015(326)ELT 209 (SC and requested to set aside the

order of imposition ofpenalty.

0

0
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0

6. I have gone through the facts of the case, the appellant's grounds of appeal, and

submissions made at the time of personal hearing. Due to considerable passage of time, the stay

application has become extraneous. Therefore, I am proceeding with the main appeal. It is a fact

that Rules 96Z0, 96ZP and 96ZQ were omitted vide notification No.6/2001-C.E.(N.T.) dated 1
March, 2001. Subsequently, section 3A of the Act was omitted w.e.f. 11" May, 2001 by Finance

Act, 2001.

7. The question to be decided in this appeal is whether the appellant is liable for penalty under

Rule 96ZQ (5)(ii) ofthe Central Excise Rules, 1944.

8. As the entire issue revolves primarily around rule 96ZQ i.e. imposition of penalty, the

relevant extracts of sub rule 5 ofrule 967Q are reproduced below, for ease ofreference:

(5) If an independent processorfails to pay the amount of duty or anypart thereof by the date
specified in sub-rule (3), he shall be liable to :- ·

(i) .....; and
(ii) a penalty equal to an amount of duty outstandingfrom him atthe end ofsuch

month or rupeesfive thousand, whichever is greater.

9. The issue of vires of rule 96ZQ of the Central Excise Rules, 1944 and section 3A of the

0

Central Excise Act, 1944, was raised before the Gujarat High Court in SCA no. 1984/2002 in the

case ofMis. Krishna Processors [reported at 2012(280) ELT 186(Guj.)]. The Hon'ble High Court

ofGujarat vide its order dated 16.3.2012, held the penal provisions contained in Rule 96ZQ(5) (ii)

of the Central Excise Rules, 1944 to be ultra vires Articles 14, 19(1 )(g) and 265 ofthe Constitution

of India. Department feeling aggrieved, filed an appeal before the Supreme Court [SCA No.

13619/2015] against the aforementioned order ofthe Hon'ble High Court ofGujarat. The Hon'ble

Supreme Court vide its order dated 24.11.2015 [reported at 2015(326) E.L.T. 209 (SC)], inter alia,

held that:

• struck down rules 96ZO, 96ZP and 96ZQ insofar as they impose a mandatorypenalty equivalent to
the amount ofduty on the ground that theseprovisions are violative of articles 14 & 19(J)(g) ofthe
Constitution and are ultra vires the Central ExciseAct, I944.

• on the question ofwhether omission of the compounded levy scheme in 2001 wipes out the liability
of the assesseefor the period during which the scheme was in operation, it was held that the issue
has already been decided in Fibre Board's case, wherein it was held that 'omission' is akin to
'deletion; that this isform of 'repeal', and that therefore previous proceedings would beprotected
by Rule 6 of the General Clauses Act because repeal does not amount to obliteration from the
beginning and that 'omission' is only infuturo.

10. It was the Hon'ble Supreme Court, which had in the case of M/s. Dharmendra Textile

j,,'9sors [reported at 2008231) ELT 3SC)], held that Rule 96ZQ did not grant discretion insofar

~as imposition of penalty was concerned. Vide the aforementioned order dated 24.11.2015, the

Supreme Court struck down rule 96ZQ of the Central Excise Rules, 1944, insofar as it

imposes mandatory penalty equivalent to the amount of duty, further holding that the omission

would amount to repeal and that previous proceedings would be protected by Section 6 of the

General Clauses Act..
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1 I. In this backdrop, as rule 96ZQ(S)(ii) of the Central Excise, Rules, 1944, has been struck

down by the Hon'ble Supreme Court, penalty imposed vide the OIO dated 29.12.2008 is set aside.

12. The appeal stands disposed of accordingly.

Date: 27.07.2016

ATTESTED

kw56
(Vinod Lukose)
Superintendent (Appeal-I),
Central Excise,
Ahmedabad

BYR.P.A.D.

To,
Mis. Meghdoot Silk Mills Pvt.Ltd.,
PlotNo.301/1, Phase-II,
GIDC, Vatva, Ahmedabad-45

Copy To:

o ,
11

(Abhai K ar Srivastav)
Commissioner (Appeal-I)

Central Excise, Ahmedabad

1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
Principal Commissioner, Central Excise, Ahmedabad-1.
Deputy/Assistant Commissioner, Central Excise Division III, Ahmedabad-1 (AR-III)

ard File.
5. P.A..


